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Dear Seminar Participant:

Welcome to the 2002 Probate Training Seminar and thank you
for your interest and participation in the D.C. Superior Court
Probate Division Training Program. I trust that you will find
the information provided during these training sessions to be
enriching, thought provoking and an aid to your practice before
the Probate Division.

A training program of this depth and magnitude requires the
dedication and contributions from many volunteers. The Court is
indeed fortunate to have such able and willing members who give
of their time, talent and financial resources to improve the
quality and effectiveness of the legal services provided by.
members of the D.C. Bar.

My special thanks go to the Probate Education Committee for
planning an outstanding program and materials for your use.

I wish to extend my appreciation to the Estates, Trust and
Probate Law Section of the District of Columbia Bar for its
support and active participation in planning the training
seminar and for its generous donation for refreshments.

Finally, thank you for your participation.
Sincerely,

i
Rufus King, III
Chief Judge
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

WASHINGTON, D. C. 20001

Kaye K. Christian

José Lopez
Associate Judges

October 2, 2002

Dear Seminar Participants:

We welcome each and every one. of you to the Probate Practice Seminar of 2002.
The production of this seminar is in compliance with Chief Iudge ng s Administrative
‘Order 02-07 issued in January 2002. While his mandate is to “establish standards for
_participation in the Division’s fiduciary list,” we seek to go-further. We want to assure
the citizens of the District of Columbia the highest quality of legal service in probate
practice. We wish to thank your presenters for giving of their time and effort to make
this program of the highest quality.

This is a cooperative endeavor involving the District of Columbia Bar, and the
Probate Education Committee created by Chief Judge Rufus King, III, with the help of
the Estate, Trust and Probate Law Section of the District of Columbia Bar. We must also
give our appreciation to the Superior Court Center for Education, Training and
Development, the Court Reporting and Recording Division and the Court Administrative
Services Division.

We are very excited about this initiative, and we hope you find it valuable for
your every day practice. .Y-our thoughts and suggestions are most welcome, and we hope

that you will complete the evaluation forms before you leave today.

Yours truly,

A Sa
ty@r iding Judge

Kaye IfChnstlan Presiding Judge
Probate Division




INTRODUCTION TO THE PROBATE DIVISION AND THE OFFICE OF THE
REGISTER OF WILLS

1. The Probate Division /Office of the Register of Wills

A. The Probate Division has jurisdiction over Decedents Estates, Trusts,
Guardianships of Minors, and Guardianships and Conservatorships of incapacitated
adults. The organizational components are the Office of the Register of Wills, a
statutory office, and three branches, which operate under the direction and
supervision of the Register of Wills:

* The Auditing and Appraisals Branch, which audits accounts of
fiduciaries under court supervision,

= The Small Estates Branch, which processes petitions in decedents
estates have assets of $40,000 or less;

* The Administrative Services Branch, which performs clerical
services for all matters filed in the division.

B. Role of the Register of Wills/Deputies. In addition to management of the Probate
Division, the Register of Wills is responsible for making recommendations to the
Presiding Judges on all ex parte matters filed in the Division. To assist in this
function a team of four deputies reviews all substantive filings in the Division to
ensure conformity with the rules and to prepare written recommendations to the
probate judges on the disposition of filings. The two regularly assigned judges
alternate days when they receive the daily recommendations from the Register of
Wills for action. Senior judges receive the daily work whenever they are assigned to
the Division.

1. Hours. The deputies are available to meet with attorneys and the general
public from 9 am. to 4 p.m. daily. Appointments are not available.

2. Legal Advice. Deputies are not authorized to give legal advice. Thus,
attorneys should not send clients or support staff to them for advice.
However, advance discussion with lead counsel regarding proposals for
solutions to unusual or complex issues is encouraged to minimize delays in
processing.

3. Processing Times. The goal is to process initial petitions to open Decedents
Estates and Guardianships of Minors and issue an order of appointment



within one (1) week of filing. Subsequent petitions should be processed within
two (2) weeks of the date they are ripe for decision.

Initial petitions in Intervention Proceedings for adults are generally processed
for the scheduling of an initial hearing within 30 days of filing. Subsequent
petitions in interventions are processed in accordance with the same time
standards as other petitions.

Mail. Most filings may be made by mail but this practice is not encouraged
because it eliminates the opportunity for an exchange of information that may
be useful in the preparation of recommendations to the judges. Filing in person
also affords one the opportunity to make minor adjustments in pleadings during
the review process. Ultimately, the mailing of a pleading may cause the delay
that it is intended to avoid.

Telephone Inquiries. The deputies will respond to telephone inquiries within
one (1) business day. But calls should not be made until after an attorney has
conducted a thorough examination of the law and rules pertaining to the
inquiry.

C. Auditing and Appraisals. The Auditing Branch of the Division audits accounts,
examines requests for compensation for attorneys and fiduciaries, and prepares
recommendations to the judges on the disposition of these matters.

1.

Duty Auditor. An auditor is available on a daily basis to review accounts and
requests for compensation to ensure that they are in compliance with Court rules.

Publications. Information on the duty to maintain records and on the
preparation of accounts is available from the Division. There is a free pamphlet
entitled “Record Keeping and Filing Duties in the Superior Court of the District
of Columbia.” A comprehensive manual entitled “A Guide to Fiduciary
Accounting in the District of Columbia” is available for $35.00. Plans are
underway to make this information available on the Superior Court website.

Intervention Proceedings. These cases are processed through the intervention and

trusts section of the Administrative Services Branch in the Division.

1.

Assignments. Intervention cases are assigned to the two (2) probate judges
alternating between odd and even at the time of filing. Subsequent petitions are
routed accordingly. Hearing times and dates are scheduled in accordance with
instructions from the respective judges.

Temporary Relief. Requests for temporary relief under the Guardianship and
Protective Proceedings law are directed to the judge ordinarily assigned to the
case number. These petitions are forwarded to the judges on alternating days.



Thus, a couple of days should be factored into targeted action dates, and if
emergency relief is warranted, an appropriate petition should be filed and
processed through the Judge-In-Chambers.

Small Estates. Small Estates Specialists are available to assist laypersons in
completing petitions to open small estates valued at $40,000 or less.

1.

Compensation to Attorneys and Personal Representatives. Personal
representatives are not entitled to compensation under the law. There is
nothing in the law, however, that expressly prohibits attorneys from receiving
compensation in small estates. In light of the availability of specialists in the
Probate Division, attorneys may refer potential clients to the Division for
assistance in these matters.

Appointments. The Small Estates Specialists are available by appointment or
on a first come, first served basis.

The Fiduciary List. The Office of the Register of Wills maintains the list of
attorneys available for court appointments. The judges make appointments to cases.

1.

Attorneys volunteering to serve may submit an application through the Register
of Wills.

Changes of address or availability must be noticed to the Register of Wills.

The list is updated monthly and delivered to the judges presiding in Probate, the
Judge-In-Chambers and to the Civil Division clerk’s office.
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ANNE MEISTER

Anne Meister is a sole practitioner whose practice is generally divided between domestic relations and
probate law. A 1973 graduate of the University of Delaware, Meister received her law degree from
the Antioch School of Law in 1976 and a Masters in Public Administration from Harvard University
in 1989. She has been in private practice since 1989. Prior to private practice, either alone or as a
partner in Helm & Meister, she worked for the Council of the District of Columbia from 1976 to
1988. During her 12 years of District government service she served as Legislative Counsel, Deputy
General Counsel, Codification Counsel, Staff Director to the Chair of the Judiciary Committee,
Director of the Criminal Code Project and staff attorney for the Commuttee on the Judiciary. Ms.
Meister is active in the District of Columbia Bar, currently serving as co-chair of the Estates, Trusts
and Probate Section. She previously served two terms on the Bar's Board of Governors (1985-1991),
has also served as a subcommittee chair of the Long Range Planning Commission, and as chair of the
District of Columbia Affairs Section. She is a member of the Thurgood Marshall American Inn of
Court and of the District of Columbia, Maryland and New Jersey Bars.

BARBARA R. MILLER

Barbara R. Miller is a sole practitioner who specializes in estate planning and administration,
probate litigation, and guardianship and conservatorship law. She is a 1974 graduate of Yale
University and a 1977 graduate of Stanford Law School. Prior to entering private practice in
1985, Miller clerked on the United States Court of Appeals for the Ninth Circuit (1977-1979);,
served as a staff attorney at the D.C. Public Defender Service (1979-1984); and taught at Antioch
School of Law (1984-1985). She has served on the Steering Committee of the Estates, Trusts and
Probate Law Section of the D.C. Bar since 1999 and recently completed her second term as a
hearing committee member for the Board on Professional Responsibility. Ms. Miller has practiced
in the Probate Division of D.C. Superior Court since 1985 and has served on the Court's

Fiduciary List since1987. She is a member of the District of Columbia, Maryland and California
Bars.

JOEL C. WEINGARTEN

Joel C. Weingarten specializes in probate and tax matters and is trained as a certified public
accountant as well as an attorney. He has been handling guardianship cases in the Probate
Division of Superior Court for more than 12 years. A graduate of the State University of New
York, Harpur College, Mr. Weingarten earned his law degree in 1972 from the University of
Illinois College of Law (1972). Prior to entering private practice in 1984, he was an attorney at
the Legal Aid Society of the District of Columbia (1973-1974); the Interstate Commerce
Commission (1974-1979); and the Washington Metropolitan Area Transit Commission (1973-
1974). Mr. Weingarten has spoken at the Office of Personnel Management regarding tax matters



annually since 1998 and has appeared as a speaker at a number of other tax seminars. Heis a
member of the District of Columbia, Maryland and New York Bars.

KAREN J. MILLER

Karen J. Miller is associated with the law firm of Jordan Keys & Jessamy, LLP. She practices in
the areas of trusts and estates, general corporate law, commercial real estate, commercial
litigation, employment law, professional liability and product liability. Ms. Miller, who is trained
as a Certified Public Accountant and an attorney, received a Bachelor of Business Administration
degree, with a concentration in Accounting, from George Washington University in 1978 and a
Juris Doctor from the Georgetown University Law Center in 1987. Ms. Miller has practiced
extensively in the Probate Division of Superior Court since 1992 and has served as personal
representative and/or counsel in numerous complex estate matters. She also serves as Trustee and
Guardian/Conservator of minors and incapacitated adults. Ms. Miller has served on the Court's
Fiduciary List since 1995. Prior to her association with Jordan Keys & Jessamy, LLP, Ms. Miller
was involved in the utility regulatory litigation process, practicing before the District of Columbia
and Maryland Public Service Commissions. Before commencing her legal career, Ms. Miller was a
financial analyst with Potomac Electric Power Company and an auditor with Arthur Andersen &
Co. She is a member of the District of Columbia, Maryland and Pennsylvania Bars.
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GUARDIANSHIP OF MINORS

Overview

A Guardianship of the person of a minor.
B. Guardianship of the estate of a minor.

When must a guardian be appointed?

Where should a guardianship be established?

Who has statutory priority for appointment as guardian?
Procedure for having a guardian appointed.

Expenditure of guardianship funds

Purchase of real property

Tax Issues

Investment of guardianship funds

Inventories and Accounts

Compensation of guardians and their counsel

Termination of guardianships
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GUARDIANSHIP OF MINORS

OVERVIEW

A.

B.

GUARDIANSHIP OF THE PERSON OF A MINOR.

1.

Parents are the natural guardians of the persons of their minor
children. When one parent dies, natural guardianship devolves
upon the other [D.C. Code § 21-101(a)].

A court of competent jurisdiction may appoint someone other than
a parent as guardian of the person of a minor when it appears the
welfare of the minor requires it [D.C. Code § 21-101(b)].

The Probate Division will generally not appoint a guardian of the
person of a minor unless both parents are deceased and there are
assets to be administered by a Guardian of the Minor's Estate.

Where there are no assets to be administered, an action for legal
custody should be filed in the Family Court of the D.C. Superior
Court.

GUARDIANSHIP OF THE ESTATE OF A MINOR.

1.

A Guardian of a Minor's Estate is an individual or trust company
appointed by the Court to serve in a fiduciary capacity. The
Guardian of the Minor’s Estate is responsible for the proper
administration of a minor's assets during his minority.

A Guardian must be bonded, is subject to continuing court
supervision, and is required to file inventories and accounts.

WHEN MUST A GUARDIAN BE APPOINTED?

A

B.

When a minor is entitled to receive net proceeds in excess of $3,000
from a civil action [D.C. Code § 21-120 (b)].

When a minor 1s to receive a distribution from a decedent's estate and
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D.

no other form of distribution is authorized under D.C. Code § 20-1106.

When a minor is entitled to the proceeds of an insurance policy and the
msurer will not make distribution except to a duly appointed Guardian.

When a minor acquires real or personal property by gift or purchase
[D.C. Code § 21-106 (a).]

WHERE SHOULD A GUARDIANSHIP BE ESTABLISHED?

A

WHO HAS STATUTORY PRIORITY FOR APPOINTMENT AS

A Guardianship should be established in the jurisdiction where the
minor 1s domiciled.

The fact that a lawsuit is filed in the District of Columbia on behalf of
of a non-resident minor does not confer jurisdiction on the courts of the
District of Columbia to appoint a Guardian of the Minor's Estate [Inte
Ribeiro, Gdn. 38-96 (Order of 7/10/96 per J. Haywood)].

When a mmor who is the subject of a Guardianship in the District of
Columbia moves to another jurisdiction, the Guardian should seek
appointment in that jurisdiction and, upon appointment, may seek
termination of the District of Columbia proceeding.

GUARDIAN?

A

The parent or parents of a minor under the age of 14 have priority
for appointment, provided the parent is a suitable person to
manage the minor's estate [D.C. Code § 21-107].

A minor 14 years of age or older may select his or her own Guardian
[D.C. Code § 21-108]. Upon attainment of the age of 14, a minor may,
subject to Court approval, select a new Guardian, notwithstanding a

previous appointment by the court.

PROCEDURE FOR HAVING A GUARDIAN APPOINTED.



A.  SCR-PD 201 (a) sets forth the information to be included in a petition for
the appointment of a Guardian of a Minor. The petition must be signed
under oath before a notary or Deputy Register of Wills.

B.  If both parents do not petition for appointment, the written consent of
the non-petitioning parent(s) must be filed with the petition.

C. A non-consenting, non-petitioning parent must be personally served with a
copy of the petition and a summons, in accordance with SCR-Civ 4. An
affidavit of service must then be filed.

D.  If the non-consenting parent cannot be located, service by publication
may be permitted upon filing of an affidavit evidencing diligent efforts
by the petitioner to ascertain the missing parent's whereabouts [SCR-Civ.
4].

E.  The amount of the proposed Guardian's bond is determined by staff in the
Register of Wills Office. A bond in the requisite amount must be filed
along with the Petition. A bonding company may decline to bond a
Guardian who is not an attorney, or may require the proposed Guardian's
attorney to take joint control of Guardianship assets.

F.  Interview in the Office of the Register of Wills.

L. Prior to appointment a proposed Guardian must attend an interview

in the Register of Wills' Office. The minor shonld also be present.

2. During the interview the proposed Guardian is instructed as to
his responsibilities as a fiduciary.

3. The court may set a hearing for the purpose of inquiring about the
proposed Guardian's background and fitness to serve.

VI. EXPENDITURE OF GUARDIANSHIP FUNDS

A.  All expenditures from a minor's estate, except for bond premiums, taxes



and court costs, require prior court approval.

Prior Court approval must be obtained before hiring an accountant or
other service provider.

The format to be followed in petitioning for authority to expend funds
is set forth in the Appendix to the Probate Rules as Form 1.

Where a parent who is Guardian of the Minor petitions for authority to
expend funds, the parent's financial statement must accompany the
petition.

Vil. PURCHASE OF REAL PROPERTY

A

Where a Guardian seeks to expend estate funds to purchase real
property, the Court will appoint a Guardian ad litem to

investigate and make recommendations as to whether the proposed
purchase 1s in the minor's best interests [D.C. Code § 21-149].

The Court will hold a hearing to determine whether the petition
for authority to purchase real property should be granted.

VIll. TAXISSUES

A

A Guardian of a Minor is generally responsible for preparing and
filing federal and D.C. tax returns on the minor's behalf.

A child under the age of 14 who is claimed as a dependent on a
parent's tax return is subject to taxation at the same rate as the
parent. Thus, to prepare the child's tax return, the Guardian will
need a copy of the parent's tax return.

Court authority must be obtained before paying an accountant to
prepare a minor's tax returns.

If a child is claimed as a dependent on his parent's tax return,



he may not claim himself as an exemption on his own return.

INVESTMENT OF GUARDIANSHIP FUNDS

A.  Guardianship funds must be deposited in a federally insured bank
account or accounts in the District of Columbia.

B. Before investing in stocks, bonds, mutual funds or other
securities, Court approval must be obtained.

C.  Investments of Guardianship funds are subject to the standards
set forth in SCR-PD 5.

D. A Petition for Authority to Invest Guardianship Funds should be
accompanied by supporting documentation such as a prospectus.

E.  The format to be followed in petitioning for authority to
invest Guardianship funds is set forth in the Appendix to the
Probate Rules as Form 2.

F. A Guardian may petition for approval of a comprehensive
investment plan, as opposed to a single investment. The format
to be followed in petitioning for approval of an investment
plan is set forth in the Appendix to the Probate Rules as Form 3.

INVENTORIES AND ACCOUNTS

A.  An inventory must be filed within 90 days after qualification SCR-PD 204
(a)(2)]. A successor Guardian must file an inventory
reflecting assets over which he or she has assumed control.

B.  Accountings must be filed annually, within 30 days of the
) anniversary of qualification [SCR-PD 204 (a)(4)].



Xl. COMPENSATION OF GUARDIANS AND THEIR COUNSEL
A.  Compensation of Guardians and Counsel is governed by SCR-PD 225.

B.  Ordinary services are compensable solely by a commission which
shall not exceed five (5) percent of disbursements [SCR-PD 225 (a)].
The term "ordinary services" is broadly defined by Court Rule to include
marshalling of assets, collection of income, payment of bills and support
costs, supervision and oversight of investments, and the
preparation of inventories and accounts.

C. A Guardian may request compensation for "extraordinary services" by
Petition. -

D. Attomey's fees may be requested for services such as the
preparation of pleadings and representation at hearings.
If, however, an attorney renders ordinary services as defined
in SCR-PD 225 (a), he may be compensated only by assignment
of the Guardian's commission.

E.  Attomey's fees are generally requested by a Petition filed with
the annual account. However, a petition for fees for legal
services rendered in connection with the appointment of a
Guardian may be filed at any time [SCR-PD 225 (e)].

F. A Guardian need not petition for the payment of the annual
commission provided for in SCR-PD 225 (a). The commission need
only be listed in the annual accounting as a proposed
disbursement.

Xll. TERMINATION OF GUARDIANSHIPS
A. A Guardianship terminates when the minor turns 18.
B.  The Guardian shall file a final account and, upon approval of

the final account, shall deliver the assets of the estate to
the former minor ward [D.C. Code § 21-158].



A "turnover commission" not exceeding five (5) per cent of the net
assets to be turned over to the former ward may be claimed in the
Guardian's final account [SCR-PD 225 (d)].

In most mstances it is not necessary to file a petition or
statement of services in support of a request for a turnover
commussion, and is sufficient to merely list the turnover
commission as a proposed expenditure in the final account.

However, if a Guardianship terminates within three (3) years of the
Guardian's appointment, and the assets to be tumed over exceed

$100,000 in value, an itemized statement of services must
be filed.
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§21-101

SuUBCHAPTER I.

§ 21-101.

FIDUCIARY RELATIONS AND THE MENTALLY ILL :

APPOINTMENT OF GUARDIAN: BOND.

Natural guardians of the person.

(a) The f[ather and mother are the natural guardians of the person of their

minor children.

When either dies or is incapable of acting, the natural

guardianship of the person devolves upon the other.

(b) This section does not alfect the power of a court of competent jurisdiction
to appoint another person guardian of the children when it appears to the court
that the welfare of the children requires it.

(Sept. 14, 1965, 79 Stat. 737, Pub. L. 89-183,

§ 1)

Historical and Statutory Notes

Prior Codifications
1981 Ed., § 21-101.
1973 Ed.. § 21-101

Cross References

Adoption, see § 10-301 ¢t seq.

Infant ovwners ol condemned buildings, appointment ol guardian, see § 0-909
Life estate and contingency remainder sale, guardian ad litem, see § 42-1402.
Nonresident infants, appointment of ancillary guardian, sce §§ 21-111, 21-112.
Trust companies, authoriv to act as guardian, sce § 20-1309 et seq.

Library References

Key Numbers
Guardian and Ward &10.
Westlaw Key Number Scarch: 190k 10.

Encyclopedias
C.J.S. Guardian and Ward §S lo to 19.

Notes of Decisions

Adopted children 3
Children-out-of-wedlock 4
Conlflictive interests of appointed guardian 9
Construction and application 1
Divorced parents 6

Jurisdiction 2

Medical treatment 10

Presumptions and burden of proof 11
Public policy 3

Rights of nonparents 8

Testamentary provisions 7

1. Construction and application

Whenever our statutes use the term Vguard-
ian,” the father, although in one sense the naw-
ral guardian, is never to be included, unless
there be something more which imperatively
demands that it should be embraced by the
expression.  Barney v. De Kraft, 1862, 30
F.Cas. 961, No. 18230. Guardian And Ward &
4

The child’s mother having died, father was its
only natural guardian and custodian, and was
entitled 1o custody and control unless it was
alleged and established that he was unfit, and

that welfare of child required its removal from
such custodv, and in absence of charge of unfit-
ness, a grandparent is a “third person’” without
legal standing to demand custody.  Municipal
Court Rules, § 5 rule 3. Jackson v. Fitzgerald
(Cr.App. 1962) 135 A.2d 724, 93 A.L.R.2d 322.
Guardian And Ward & 4: Parent And Child &
2(2)

Subscction fa) deals with guardianship and
financial matters. and not child custody in the
domestic relations arca of the law. Moorehead
v. Moorchead, 112 WLR 637 (Super. Ct. 1990).

2. Jurisdiction .

Jurisdiction over guardianship matters is giV-
en to United States District Court holding PT0-
bate Court, while Domestic Relations jurisdic:
tion is vested in Domestic Relations Branch Ot -
the  Municipal  Court. D.C.Code 1951
§§ 11-758 ot seq., 21-101 et seq. Johnson V. .
Austin (Cr.App. 1960) 162 A.2d 495. Federal ;
Courts & 1039, 1051

3. Public policy iad, -~
In proceedings involving custody of Chlthé ;
paramount concern is child’s wellare and all the -

222
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- 1.rations, including rights of parent 10
Popzldf;?m yield 1o its best intcrest and well-
: 'né but application of that broad principle
52‘5 ‘not demand that richt of a parent be
sonored. D.C.Code 1951, § 21-101. Davis v.
ey (Cr.App. 1938) 143 A.2d 846. Parent

Jo Child & 26.1)

” 4 Children-oul-of-wedlock
.In habeas corpus proceeding brought by ille-

V gitimate child’s mother who sought control and
Custody of child.who was in control of nonpar-
ent, awarding of custody of child 10 mother was
pot an abuse of discretion, where mother had
made persistent efforts to obtain child and evi-
dence indicated that she was a presently fit
mother. D.C.Code 1951, §§ 16-202, 16-808.
21-101. Bell v. Leonard. C.A.D.C.1958, 251
F2d 890, 102 U.S.App.D.C. 179. Habeas Cor-
pus & 798

A mother is the natural guardian of her child,
even though the child be illegitimate. and as
mother and natural guardian she has right 1o
writ of habeas corpus directed 10 any person
unlawfully detaining her minor child 1o end that
child be produced before court which shall de-
termine which of parties is entitied 1o custody of

child. D.C.Codc 1931, § lo-8028. Bell v. Leon-
ard, C.A.D.C.1958, 231 F.2d 890, 102 U.S.App.
D.C. 179. Guardian And Ward & 4; Hubcas
Corpus & 332(1)

Evidence supported linding thai both father
of child out-of-wedlock and maternal grand-
mother were fit and capable of caring for minor
child and because record did not conain clear
and convincing cvidence that remaining in her
father's custody would be against child's best
interests, statutorn presumption tipped the bal-
ance in favor of placing cusiody of child with
father. D.C.Code 1981, § 21-101(a, b). Shcl-
ton v. Bradlev, 1987, 320 A.2d 379. Children
Out-of-wedlock & 20

3. Adopted children

Adoptive father was entitled, in action by bio-
logical parents of children 10 recover custody. 10
same legal presumption of custody enjoyed by
all other natural parents, inciuding provision
that upon death of onc parent natural guardian-
ship devolved upon the other. D.C.Code 1981,
§ 21-101(a). AJ.v. L.O. 1997, 697 A.2d 1189
gxuardian And Ward & 4; Parent And Child &
(8)

6. Divorced parents

When divorced wife, 10 whom custody of
child of marriage had been awarded in divorce
proceeding, dicd, divorced husband became
natural guardian of his son.  Code 1950,

§21-102

8§ 20-108, 31-1. Judd v. Van Homn, 1954, 81
S.E.2d 432, 195 Va. 988. Guardian And Ward
4

7. Testamentary provisions

The will of the maternal grandfather, which
declares that his estate should be held by trust-
ees, in trust for his daughter and heirs, free
from the control or disposal of any husband she
might have, and exempt from his debts, con-
tracts, or engagements, does not affect the right
of the husband 1o the guardianship of his infant
children.  Barney v. De Kraft, 1862, 30 F.Cas.
961, No. 18230. Guardian And Ward & 4

8. Rights of nonparents

Grandmother’s claim that court should have
appointed her as guardian for all eight of her
grandchildren following the mother’s death and
not for onlyv seven of them was mooted by the
consent of the father of the eighth child 10 the
grandmother’s appointment as guardian for the
person of his son and the probate court's will-
ingness 10 now consider the mater. In re
Guardianship of J.L.N,, 1989, 337 A.2d 1313,
Action & 6

9. Conflictive interests of appointed guardian

New counsel should have been appointed 10
represent child in adoption proceeding, where
guardian ad litem, who had been appointed as
advociute for child, was called as witness for one
of the opposing  panries. D.C.Code 1981,
§8 16-309, 16-309(b)(3), 16-918(h).
16-2304(b)1); Rules of Prof.Conduct, Rule 3.7,
S.S. 1. DML, 1991, 397 A2d 870, Infanis &
78(1)

10. Medical treatment

Courts mayv authorize blood transfusions for
infant minors over the religious objections of
their parents who are Jehovah's Witnesses. In
re B.B.H., 111 WLR 1929 (Super. Ct. 19588).

11. Presumptions and burden of proof

Fundamental presumption is that children
and their natural parents should remain togeth-
cr. D.C.Code 1981, § 21-101(a). In re D.G.
1990, 383 A.2d 160. Infanis &= 172

Strong  statutory  presumption  that, upon
death of one parent, surviving parent will have
custody of any minor children can be rebutied
only by clear and convincing cvidence of aban-
donment, unfitness, or other circumstances
which render parent’s custody detrimental 1o
best  interests of  child. D.C.Code 1981,
§ 21-101(a, b). Shchion v. Bradley, 1987, S2¢
A.2d 379. Parent And Child & 2(8)

§ 21-102. Testamentary guardians of the person.

When one parent is dead, the other, whether of full age or not, may, by last
will and testament, appoint a guardian of the person to have the care, custody,
223



§21-102 FIDUCIARY RELATIONS AND THE MENTALLY ILL

and tuition ol his infant child, other than a married inlant; and il the person so
appointed refuses the trust, the Probate Court may appoint another person in
his place.

(Sept. 14, 1963, 79 Stat. 737, Pub. L. 89-183,§ |; Oct. 1, 1976, D.C. Law 1-87. § 27,23
DCR 2544))

Historical and Statutory Notes

Prior Codifications signed Bill No. 1-3e, which was reterred to the
1981 Ed.. § 21-102. Committee on the Judiciwny and Criminal Law.
< The Bill was adopiced on first and second read-

-2 2
1973 Ed., § 21-102. ings on June 13, 1970, and June 29, 1976,

respectively. Signed by the Mavor on July 27,

Legislative History of Laws 1976, it was assigned Act No. 1-143 and trans-
Law 1-387. the "Anti-Sex Discriminatory Lan- miued to both Houses of Congress tor its re-
cuage Act,” was introduced in Council and as- view.

Cross References

Abuse ol adults, duty 1o report. sce 8 T-1903.

Librarv References

Key Numbers Encyclopedias
Guardian and Ward =11 CJ.S. Guardian and Ward 3 13
Westlaw Kev Number Scarch: [9ok11.

§ 21-103. Appointment of guardians of the person by court: limitation of
t— -
number of wards.

(a) When an infant has ncither a natural nor testamentamy guardian, a
guardian of the person may be appointed by the Probate Court in its own
discretion or on the application of a next friend of the infant.

(b) Only trust companies may act as guardian ol the person for more than
{ive infants at one time, unless the infants are members of one family.

(Sept. 14, 1965, 79 Stat. 7338, Pub. L. 89-1383.§ 1.)

Historical and Statutory Notes
Prior Codifications
1931 Ed., § 21-103.
1973 Ed.. § 21-103.
Cross References
Abuse of adulis, duty 1o report, see § 7-1903.

Probate Court, jurisdiction. pleadings and practice, see §§ 11-921, 10-3101 ¢t sey.

Library References

Key Numbers Encyclopedias
Guardian and Ward 9.5, 10. C.J.S. Guardian and Ward $8 9 to 10, 16 10
Westlaw  Kev Number Scarches: 196k9.3; 19.
196k10.

19
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 GUARDIANSHIP OF INFANTS

§21-105

Notes of Decisions

E Jurisdiction of district court 1

1. Jurisdiction of district court

The United States District Court holding Pro-
pate Court has jurisdiction 10 granmt custody of
minors in guardianship cases. D.C.Code 1951,
&8 11-512. 11-316, 16-808, 21-103. Johnson v.
Austin (Cr.App. 19600) 162 A.2d 495 Federal
Courts & 1039

§ 21-104.

Where United States District Court holding
Probate Court once assumed jurisdiction over
partics 10 proceedings involving guardianship of
child, that jurisdiction continued for all pur-
poses, and if cither party felt aggrieved by the
orders of the court his remedy lay with that
court or on appeal therefrom. D.C.Code 1951,
§§ 11-512, 11-316, 16-808, 21-103. Johnson v.
Austin (Cr.App. 1960) 162 A.2d 493, Federal
Courts & 1039

Termination of guardianship of the person.

A natural guardianship or an appointive guardianship of the person of an
infant ceases when said infant becomes 18 vears of age or marries.
(Sept. 14. 1965. 79 Stat. 73§, Pub. L. 89-183.§ I; Julv 22, 1976, D.C. Law 1-75, § 4(d),

23 DCR 1181

Apr. 7. 1977, D.C. Law 1-107. title 1. § 113, 23 DCR 8737.)

Historical and Statutory Notes

Prior Codifications
1981 Ed.. 5 21-1u4
1973 Edi.. 8 21- 104,

Legislative Historv of Laws

Law 1-73 the "Desirics of Columbiz Age of
Majority Act.” was introduced i Council and
assigned Bill No. 1-2320 which was referred o
the Committee on Public Sermvices und Consums-
er Affairs. The Bill was adopted on first and
second readings on April oo 197600 und April 20,
1976, respectinely. Signed by the Mavor on May
14, 1976, 1t was assigned Act No.o 3= e and

transmitied 10 both Houses of Congress for its
review

Law 1-107, the "Marriage and Divoree Act.”
was introduced in Council and assigned Bill No.
1-89. which was referred 1o the Commitiee on
the Judiciam and Criminal Law. The Bill was
adopted on amended first readings on July 27,
1970, and Scptember 15, 1970, and
readings on November 220 1970, and December
7. 19700 Signed by the Mivor on Januamy 4
1977, 00 was assigned Act Noo 1-193 and trans-
mitted 10 both Houses of Congress for its re-
View,

second

Library References

Key Numbers
Guardian and Ward &20.

Westlaw Kev Number Scarch: 1wek20

Encvclopedias
C.J.S. Guardian and Ward & 39,

Notes of Decisions

Persons for whom guardians may be appointed
1

1. Persons for whom guardians may be ap-
pointed
Under Jaw of Divrict of Columbia, 18-vear-
old petitioner alone had power over hier person
and was entitled 1o consent for herseli to am
form of medical teatment: thus, her applica-

§ 21-105.

tion for appoimtment of o special guardian, alier
receiving  information hospital  that it
would not permit use of its facilities 1o perform
scheduled  therapeutic abortion unless it re-
ceved written consent of a parent or guardian
ora court order of similar legal effect, would be
denied. D.C.CE. § 21-104.  In re Guardian-
ship of Boe, 1971, 322 F.Supp. 872, Guurdiun
And Ward & 9.5

from

Appointment by deed or will for child inheriting from parent.

(a) In case of the death of cither parent from whom his or her minor children
inherit or take by devise or bequest. the parent may by deed or last will and
testament appoint a guardian of the property of the children, subject to the
approval of the proper court of the District of Columbia.

2935



§21-105 FIDUCIARY RELATIONS AND THE MENTALLY ILL

(b) This section does not limit or affect the power of a court of competent
jurisdiction to appoint another person guardian ol the children when it appears
to the court that the welfare of the children requires it.

(Sept. 14, 1963, 79 Stat. 738, Pub. L. 89-183.§ 1.)

Historical and Statutory Notes

Prior Codifications
1931 Ed., § 21-105.
1973 Ed.. § 21-105.

Library References
Key Numbers Encvclopedias
Guardian and Ward &=11. C.J.S. Guardian and Ward § 13,
Westlan Kev Number Scarch: 190k11.

§ 21-106. Guardian of estate.

(a) Subject to sections 21-101 to 21-104, when land descends or is devised to
an inlant under 18 vears of age, or the infant is entitled 1o a distributive share
~of the personal estate of an intestate or 1o a legacy or bequest under a last will,
or acquires real or personal propertv by gift or purchase, the Probate Court
may appoint a guardian of the infant’s estate; and il there is a guardian of the
person of the infant the guardian of the estate so appointed mav be the same or
a different person.

(b) The appointment may be made at any time after the probate ol the will or
the grant of administration when the infant is entitled as a devisee, legatee, or
next of kin.

(¢) Only trust companies may act as guardian of the estate of more than five
infants at one time, unless the infants are entitled to shares of the same estate.
(Sept. 14, 1963, 79 Stat. 738, Pub. L. 89-183. § 1: Julv 22, 1976. D.C. Law 1-75, § 4(e),
23 DCR 11381))

Historical and Statutory Notes

Prior Codifications Legislative History of Laws
1981 Ed.. § 21-106. For legistative history of D.C. Law 1-75, see
; istorical ¢ St Notes  following
1973 Ed.. § 21-100. ?‘;ll(il‘t).;l ind  Stawatony Notes o g

Library References

Key Numbers Encyclopedias
Guardian and Ward &9.5, 10. 3o. C.J.S. Guardian and Ward §§ 9 10 10, 16 10
Westlaw Key Number Scarches: 196k9.5; 19. 70.

196k10; 196k36.

§ 21-107. Preferences in appointment of guardian of estate.

In appointing a guardian of the estate of an infant, unless said infant be over
14 years of age as hereinafter directed in section 21-108, the court shall give
preference to—

(1) the parents, or either ol them, if living; or

il
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UARDIANSHIP OF INFANTS §21-108

(2) the spousc if the infant is married 10 a person 18 vears of age or older—
* when in the judgment of the court the parent or spouse is a suitable person to
. have the management of the infant’s estate.

(Sept. 14, 1965, 79 Stat. 738, Pub. L. 89-183,§ 1; Oct. 1, 1976, D.C. Law 1-87, § 28,
DCR 2544.)

o
w2

Historical and Statutory Notes

prior Codifications Legislative History of Laws
d. 8 21-107. For legislative history of D.C. Law 1-87, sce
1981 Ed., & 2 S ; :
& 21107 Historical and  Statutory  Notes  following
1973 Ed.. § 21-107. § 21-102.

Librarv References
Key Numbers Encyclopedias

Guardian and W"”id =10. C.J.S. Guardian and Ward §§ 1610 19.
Westlaw Kev Numiber Scarch: 190h10.

§ 21-108. Selection of guardian by infant.

(a) When a guardian. cither of the person or the esiate, of an infant is
appointed. the infant shall, if practicable. be brought before the court, and, if
pp g . = N . .
over 14 vears of age. shall be entitled 10 select and nominate his or her
guardian.

(b) When a guardian has been appointed belore the infant has attained the
age of 14 vears, the infant, upon arriving at that age. mayv select a new
guardian. notwithstunding the appointment before made.

(c) The court shall pass upon the character and competencey of the guardian
selected by the infant, and the guardian shall be:

(1) required 1o give bond as in other cases;

(2) subject to the control of the court; and

(3) under the same obligations and discharge the same dutivs—as if select-
ed by the court.

(d) When, after a guardian of the estate has been appointed. the infant selects
a new guardian upon arriving at the age of 14 vears, and the new selection is
approved by the court. and the person selected is dulv appointed and qualified,
the guardian previously appointed shall scttle his final account and turn over
his ward's estate 1o the newly appointed guardian.

(Sept. 14. 1965. 79 Stat. 738, Pub. L. 89-183,8 1)

Historical and Statutory Notes

Prior Codifications
1981 Ed.. & 21-10%.
1973 Ed., & 21-1028.

Library References

Key Numbers Westlaw  Kev Number  Scarches: 196k10:
Guardiun and Ward 10, 13, 190k13.

1]
1]
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§21-108 FIDUCIARY RELATIONS AND THE MENTALLY ILL

Encyclopedias
C.J.S. Guardian and Ward 8§ 11, 16 10 29.

§ 21-109. Spouse as guardian of estate.

When an infant to whom a guardian of his or her estate has been appointed
marries, he or she mav select his or her spouse as the guardian of his or her
estate, with the approval of the court; and after he is duly appointed and
qualified by giving bond, as is required in other cases, the powers of the
guardian previously appointed shall cease, and he shall settle his final account
and turn over his ward’s estate to his or her spouse, according to the order and
directions of the court.

(Sept. 14, 1965. 79 Stat. 739, Pub. L. 89-133, § I. Oct. 1. 1976, D.C. Law 1-37, § 29(a),
23 DCR 2544)

Historical and Statutory Notes

Prior Codifications Legislative History of Laws
1981 Ed.. § 21-109. For legislative history of D.C. Law 1-37, see
N . fistorical  and  Statwory Notes  following
1973 Ed.. § 21109, g 1:[(11116:1 e Huon ol g

Library References
Key Numbers Encyclopedias

Guardian and Ward S10. C.J.S. Guardian and Ward 3% 1o w 9.
Westlaw Kev Number Scarch: 196k10.

§ 21-110. Service on nonresident guardian; failure to give power of attor-
ney.

Before original or ancillary letters of guardianship are issucd. the person
designated, if a nonresident of the District of Columbia. shall file in the office of
the Register of Wills an irrevocable power ol attornev designating the Register
of Wills and his successors in office as the person upon whom all notices and
process issued by a competent court in the District mayv be served, with like
effect as personal service, in relation to all suits, matters, causes, or things
affecting or pertaining to the estate in which the letters are to be issued. The
Register of Wills shall forthwith forward by registered or certified mail to the
address of the guardian, which shall be stated in the power of attorney, all
notices or process served upon the Register under this section.

If the person fails to file the power of attorneyv within 10 davs after the entry

of the order of appointment, the order shall stand revoked, and he shall forfeit
all rights to the office.

(Sept. 14, 1965, 79 Stat. 739, Pub. L. 89-183,8 1.)

Historical and Statutory Notes
Prior Codifications
1981 Ed., & 21-110.
1973 Ed., § 21-110.
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Cross References

" Trust company fiduciaries, bonding, sce §§ 26~1333 and 26-1334.

Library References
Key Numbers Encvclopedias

Guardian and Ward &=171. C.J.S. Guardian and Ward 8§ 187, 191.
westlaw Key Number Scarch: 196k171.

§ 21-111. Ancillary guardian of estate of nonresident infant.

When an infant residing outside the District of Columbia is entitled to
property or lo maintain an action in the District of Columbia, a general
guardian or committee of his estate, appointed by a court of competent
jurisdiction in the State or territory where the infant resides, or a person at the
request of the guardian or commitlee, may petition the court for ancillary
letters as guardian or committee. The petition shall be under oath, accompa-
nied by certified copies of as much of the record and proceedings as shows the
appointment of the guardiun or commitice and that he has given a sufficient
bond to account for ali property and money that mav come into his hands by
virtue of the authority conferred.  The court may thereupon issue to the
guardian or committee ancillarmy letters as such guardian or committee, without
citation, or mav cite such persons as it believes proper to show cause why the
application should be refused: and the court shall require the security required
by law in like cases from a resident guardian or committee.

(Sept. 14, 1963, 79 Star. 739, Pub. L. 89-183.§ 1)

Historical and Statutory Notes

Prior Codifications
1981 Ed.. § 21-111.
1973 Ed.. § 21-111.

Library References
Key Numbers Encyclopedias
Guardiar and Wird &107. C.J.S. Guardian and Ward 83 180, 192,
Westlaw Kev Number Scarch: 190kio7.

§ 21-112. Suits by ancillary guardian.

(a) Upon the granting of ancillarv letters, the guardian may institute and
prosecute to judgment any action in the courts of the District of Columbia, take
possession of all propertv of his ward, and collect and receive all monevs
belonging and duc 1o him thercin, give full receipt and acquittances for debts.
and release all claims, liens. and mortgages belonging to the ward. on property
in the District of Columbia, in the same manner as il his authority had been
originally conferred by the Probate Court.

(b) The guardian shall give security for the costs which may accrue in an
action brought by him, in the same manner as other nonresidents bringing suit
in the courts of the District.

(Sept. 14, 1965, 79 Stat. 740, Pub. L. 89-183, § 1; Julv 29, 1970, 84 Siat. 567, Pub. L.
91-358, title 1. § 150¢a)1).)
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Historical and Statutory Notes

Prior Codifications
1931 Ed., § 21-112.
1973 Ed., § 21-112.

Library References
Key Numbers Encyclopedias

Guardian and Ward &=170. C.J.S. Guardian and Ward §§ 137, 191
Westlaw Kev Number Scarch: [96k170.

§ 21-113. Enjoining spouse, parent, or testamentary guardian from inter-
fering with minor’s estate.

On application of a friend of an infant entitled 1o real or personal estate, or in
the exercise of its own discretion, the court mayv enjoin a parent or spouse or
testamentary guardian {rom interfering with the infant’s estate without being
appointed and giving bond as guardian of the estate.

(Sept. 14, 1963, 79 Stat. 740, Pub. L. 39-183, 8 1: Oct. I, 1970, D.C. Law 1-37.§ 30(a),
23 DCR 2544))

Historical and Statutory Notes

Prior Codifications Legislative History of Laws
1981 Ed.. § 21-113, For legislative history of D.C. Law 1-87, see
: Historical  and  Statutory Notes  following
973 E S 1113 : h S
1973 Ed..§ 21-113. $ 21-102.

§ 21-114. Bond from parents of child entitled to property.

When an infant whose {ather or mother is living becomes entitled 1o property,
the Probate Court may require the father or mother, as guardian, to give bond
and sccurity to account for the property, and on his or her [ailure or refusal so
to do may appoint another person guardian, who shall give bond as in other
cases.

(Sept. 14, 1965, 79 Stat. 740, Pub. L. 89-183.§ 1.}

Historical and Statutorv Notes

Prior Codifications
1981 Ed., § 21-114.
1973 Ed., § 21-114.

Cross References

Undertaking in lieu of fiduciary bond, sce § 16-601.

Library References

Key Numbers Encyclopedias

Guardian and Ward &=15. C.J.S. Guardian and Ward 8§ 31 to0 33.
Westlaw Key Number Search: 196k13.

§ 21-115. Bond of guardian of estate.

A guardian appointed by the court, other than a corporation authorized to act

as guardian, and a testamentary guardian, unless otherwise directed by the will
22N



GUARDIANSHIP OF INFANTS §21-116

“making the appointment, before entering upon or taking possession of or
interfering with the estate of the infant, shall execute a bond in such penalty
and with such surety as the court approves, 1o be recorded and to be liable 1o
be sued upon for the use of a person interested, with the condition that if he, as

ardian, faithfully accounts to the court, as required by law, for the manage-
ment of the property and estate of the infant under his care, and dclivers up the
property agrecably to the order of the court or the directions of law, and in all
respects performs the duty of guardian according to law, then the obligation
shall cease; it shall otherwise remain in full force.

(Sept. 14, 1963, 79 Stat. 740, Pub. L. §9-183, § 1; July 29, 1970, 84 Stat. 567, Pub. L.
91-358, title 1. § 150(x) (2).)

Historical and Statutory Notes
Prior Codifications
1981 Ed., & 21-115.
1973 Ed.. & 21115,

Cross References
Undertaking i licu of fiducian bond. sce § Te-o01.
Librarv References
Key Numbers Encvyclopedias

Guardian and Ward =15, C.1.S. Guardian and Ward 88 31 10 33
Westlaw Koy Number Scarch: 190k 13,

Notes of Decisions

Appeal of orders 1 estate was premature where there were current-
v no assets in the estate, and thus no need for
the  guardian of  the  estate 10 function.

1. Appeal of orders D.C.Code 1981, § 21-113. In re Guardianship

Appeal from order setting the filing of a bond  of JLLN. 1989, 337 A.2d 1313, Guardian And

as a condition of appoimment as guardian o Ward S 13

§ 21-116. One bond for several wards.

When a person is guardian 1o @ number of persons entitled to shares of the
same estate the court mav accept one bond instead of separate bonds for cach
ward, and the bond shall be liable 10 be sued upon for the use of all or any of
the wards as fullv as scparate bonds might be.

(Sept. 14, 1903, 79 Stat. 740, Pub. L. 89-1383,§ 1.)

Historical and Statutory Notes
Prior Codifications
1981 Ed..§ 21-11lo.
1973 Ed..§ 21-110.

Librarv References

Key Numbers ' Encyclopedias

Guardian and Ward &15. C.J.S. Guardian and Ward 88 31 10 33.
Westlaw Kev Number Search: 196k 15,

1~
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§21-117 FIDUCIARY RELATIONS AND THE MENTALLY ILL

§ 21-117. Additional bond.

The court mayv at any time require a guardian to give bond or additional
bond, when the interests of the infant require it, and on his failure or refusal so
to do, may revoke his appointment and appoint another guardian in his place, =
and require the estate of the infant to be forthwith delivered to the newly
appointed guardian. and may direct the latter to bring suit upon the bond of his
predecessor.

(Sept. 14, 1965, 79 Stat. 740, Pub. L. 89-133.§ 1.)

Historical and Statutory Notes

Prior Codifications
1931 Ed.. § 21-117.

1973 Ed., § 21-117.
Librarv References
Key Numbers ’ Encyclopedias
Guardian and Ward 15 C.J.S. Guardian and Ward 33 31 10 33

Westlaw Kev Number Scarch: 19ek1 3.

§ 21-118. Counter security; petition by suretyv.

Il & surety ol a guardian by petition sets forth that he apprehends himself to
be in danger of loss in consequence of his suretvship. and pravs the court to be
relieved. the court, after summoning the guardian to answer the petition, may
require him to give counter securitv to indemnify his original surety or to
deliver his ward's estate into the hands of the suretv or of another person. In
either case, the court shall require sufficient security for the proper manage-
ment and application of the estate to be given by the person into whose hands
the estate is delivered, and make such other order as seems just.

(Sept. 14, 1965, 79 Stat. 740, Pub. L. 89-183.§ 1.

Historical and Statutorv Notes

Prior Codifications
1981 Ed., § 21-113.
1973 Ed.. § 21-113.

§ 21-119. Allowances made before bond given.

An allowance made to a guardian for the clothing, support, maintenance,
education or other expenses incurred for the ward or his estate, before the
guardian gives bond or is appointed, has the same effect in law as if made
subsequently to the appointment of the guardian and his giving bond.

(Sept. 14, 1965, 79 Stat. 741, Pub. L. 89-183,§ 1.)

Historical and Statutory Notes
Prior Codifications
1981 Ed.. § 21-119.
1973 Ed.. § 21-119.

o
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§21-120
Note 4

§ 21_120, Settlement of actions involving minor children; appointment of
. ° guardian of estate.

”U;ARDI ANSHIP OF INFANTS

{a) A person entitled to maintain or defend an action on behalfl of 2 minor
ild, including an action relating to real estate, is competent to settle an action
so prought and, upon settlement thereof or upon satisfaction of a judgment
;:vobtained therein, is competent to give a full acquittance and release of all
Jjability in connection with the a;lion,'but such a set‘tlemem: is not valid unless
' approved by a judge of the court in which the action is pending.

(b) A person may not receive money or other property on behalf of a minor
in settlement of an action brought on behalf of or against the minor or in
satisfaction of a judgment in the action, where, after deduction of fees, costs
and all other expenses incident to the matter, the net value of the money and
property due the minor exceeds $3,000, before he is appointed by a court of
competent jurisdiction as guardian of the estate of the minor to receive the
money or property, and qualifies as such.

(Sept. 14, 1965. 79 Stat. 741, Pub. L. 89-183,§ 1.

Historical and Statutory Notes

Prior Codifications
1981 Ed.. § 21-120.
1973 Ed., § 21-120.

Notes of Decisions

In general 1

Actions for negligence or wrongful acts 2
Appointment of special master 4
Dismissal of action 3

1. In general

In appropriate casc. trizl court should rule so
as to preserve rights of minor who would other-
wise suffer significant loss due entirely to de-
fault of representative who was supposed 1o be.
but was not, acting in minor's best interesi.
D.C.Code 1981, § 21-120ta, b).  Godfrev v,
Washington, 1995, 633 A.2d 371. Infanis & 73

By adopting the Uniform Transiers 1o Minors
Act, including the accompanying comments of
the Commissionurs, the legislature increased the
nominal amount which does not require a judi-
cially supervised guardianship to $10.000. It
has imposed. nonctheless, specific fiduciary
standards on the individual receiving the funds
from a tort obligor such as those imposed by
§ 21-312, 21-314. 21-317 and 21-319. K.AE.
V. Manuel, 115 WLR 2389 (Super. Ct. 1987).

2. Actions for negligence or wrongful acts
Where wrongful death claim, whose settle-
ment did not require court approval 1o be valid,
was merged into settlement agreement which
attorneys negotiated and no longer existed as a
viable cause of action, client was therefore free
1o assert that attornevs’ negligence deprived her

of a cause of action, thus clearly providing a
basis  for  damages. D.C.Code 1981,
§ 21-120(2).  Swann v. Waldman, 1983, 4653
A.2d 844, Aunorney And Client & 129(4)

3. Dismissal of action

When civil action on behalf of minor was
dismissed because minor’s next friend {ailed to
cooperate in discovery, dismissal should have
been  without  prejudice. D.C.Code 1981,
§ 21-120(a, b). Godfrey v. Washington. 1995,
033 A.2d 371. Federal Courts & 1032.1

4. Appointment of special master

Although District of Columbiz statute provid-
ing for guardian of property for proceeds of
settlement recovered by minor plaintff and lo-
cal rule recovering examination by auditor
master of accounts of fiduciaries were not ap-
plicable 10 action brought against aircraft cor-
poration and third-party  defendant  United
States on behalf of 45 infamt plainiiffs who
alleged they suffered compensable injury when
military transport airplane crashed near Sai-
con, Vietnam, policies underlving statutes and
rule, with their concern for extra scrutiny by
court where properiy of minors is involved. did
apply and created need for appointment of spe-
cial  masters. D.C.Code 1981, § 21-120:
U.S.Dist.Ct.Rules D.D.C.. Civil Rule 1-25: Fed.
Rules Civ.Proc.Rule 17(c), 28 U.S.C.A. Friends
For Al Children, Inc. v. Lockheed Aircraft
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FIDUCIARY RELATIONS AND THE MENTALLY ILL

Federal Civil

SuBcHAPTER Il. PROPERTY OF INFANTS.

§ 21-141.

On the execution of his bond, a guardian is entitled to an order of the court
directing the real and personal estate of the ward to be delivered into his
possession, and all legacies and distributive shares to which the ward is entitled
to be paid or delivered to him when they are properly pavable or distributable

Possession of property.

according to law.

(Sept. 14, 1965, 79 Stat. 741, Pub. L. §9-183.§ 1))

Historical and Statutory Notes

Prior Codifications
1931 Ed.. § 21-141.
1973 Ed.. § 21-141

Library References

Kev Numbers
Guardian and Ward S335.
Westlaw Kev Number Scarch: 196k33.

Encyclopedias
C.1S Guardian and Ward 3 72,

Notes of Decisions

Executor as legatee 3

Right to possession 1

Rights resulting from control of property 2
Trust relationship 4

1. Right to possession

Requiring adult children of ward to transfer
to conservators alleged testamentary document
entrusted to children by ward was not improper
on ground that will was not part of ward's
estate in his lifetime. D.C.C.E. § 21-141. Price
v. Williams, C.A.D.C.19638, 393 F.2d 3438, 129
U.S.App.D.C. 239. Mental Health & 219

Upon appointment of minor's stepmother as
guardian of the minor, the stepmother became
entitled to the possession of all property of the
minor. Dunlap v. Jones, D.D.C1941, 38
F.Supp. 393, affirmed 123 F.2d 763, 7¢
U.S.App.D.C. 422. Guardian And Ward & 33

Where infant's funds were in custodv of
guardian who was under adequate bond, and
litigation between guardian and another claim-
ant concerning right to administer the fund for
the infant was pending, district court, which
decided that guardian was required to bear bur-
den of litigation over conflicting claims con-
cerning right to administer the fund, would in
exercise of its discretion order custody of fund
to remain in guardian during pendency of litiga-
tion, so as to avoid additional expense to the

infant's estate which would be incurred if custo-
dv of fund were changed, since there was no
“vested right’” to custody of fund during litiga-
tion and district court had duty to protect the
infant’s interests.  In re Duniap’s Guardianship,
D.D.C1941, 36 F.Supp. 343. Guardian And
Ward & 33

2. Rights resulting from control of property

The control of a guardian of the real estate of
his ward constitutes a sufficient entry to invest
the ward with actual seisin.  McKnight v.
McKnight, 1833, 16 F.Cas. 229, No. 8867A.
Guardian And Ward & 33

3. Executor as legatee

The law effects the necessary transfer of 2
fund from one holding it as executor to himself -
as guardian. No formal transfer is necessary:
U.S. 10 Use of Lang v. May, D.C.Sup.1883, 15
D.C. 4. Exccutors And Administrators & 292;
Guardian And Ward & 33

4. Trust relationship

Where insured designated his daughter 5.
beneficiary of life policy unless daughter shoul¢
be under 21 years of age at time of payment, 18 =
which event money should be payable in trust .
for daughter to trustee, whose receipt and re
Jease should constitute full discharge of all lia-
bility, insurance money was daughter’s property ,
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& administered by daughter’s guurdian. and
was no ground for trustee’s claim that
was entitled to moncy for herself. Jones

S lap, 1942, 128 F.2d 763, 76 U.S.App.D.C.
22 Guardian And Wax_'d S 35 Trusts & 136
“;here designation ol life policy beneficiary
-1 :ch named insured’s daughter as beneficiary
and provided that if daughter should be under
31 years of age at time of pavment, money
;hol:ﬂd be payable i_n trust for daughter was
"gonstruab]e as creating a drv rust or passive
'u'usl. merely for purposc of ¢nabling some one

§ 21-142. Inventory.

§21-143

sui juris to execute receipt and release to insur-
er without which the daughter if then a minor
could not obtain the money, a guardian appoint-
ed for the daughter who was a minor at time of
payment of proceeds of policy was entitled to
possession of proceeds which were required to
be expended by guardian for benefit of the
daughter under direction of court and protected
by guardian's bond. Dunlap v. Jones,
D.D.C1941, 38 F.Supp. 393, affirmed 128 F.2d
763, 76 U.S.App.D.C. 422. Guardian And Ward
& 35 :

within three months after the execution and approval of his bond, a guardian
shall return to the court, under oath, an inventory of the real and personal
estate of his ward and of the probable annual income thereof, and the court
may direct the estate to be appraised and the annual income thereof to be
ascertained by two competent persons, to be appointed by the court, who shall
report their appraisement and {inding under oath.
(Sept. 14. 1965. 79 Stut. 741, Pub. L. 89-183,§ 1)

Historical and Statutory Notes

Prior Codifications
1981 Ed.. § 21-142.
1973 Ed., § 21-142.

Cross References

Married infant property vights, see § do-001.

Librarv References

Key Numbers
Guardian and Ward &=32.
Westlaw Kev Number Scarch: 190k32.

§ 21-143. Duties; accounts;
. sation.

Encyclopedias
C.J.S. Guardian and Ward § 74.

maintenance and education; sales; compen-

A guardian shall manage the estate for the best interests of the ward, and
once in each vear, or oftener if required, he shall settle an account of his trust

under oath.

He shall account for all profit and increase of his ward’s estate

and the annual valuc thercof, and shall be allowed credit for taxes, repairs,
Improvements, expenses, and commissions, and he is not answerable for anv

loss or decrease sustained without his fault.

The court shall determine the

amounts 1o be expended annually in the maintenance and education of the
infant, regard being had 1o his future condition and prospects in life; and if it
deems it advantageous to the ward, may allow the guardian to exceed the
income of the estate and to make use of the principal and sell it or part thereof,
under the court's order, as provided by this subchapter; but a guardian may
not sell anv properiv of his ward without an order of the court previously had

therefor.

The court shall allow a reasonable compensation for services ren-
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dered by the guardian not exceeding a commission of five per centum ol the
amounts collected, il and when disbursed.

(Sept. 14, 1965, 79 Stat. 741, Pub. L. 89-183,

§1)

Historical and Statutorv Notes

Prior Codifications
1981 Ed., § 21-143.
1973 Ed., § 21-143.

Cross References

Capacity of minor 1o contract for life, health. and accident insurance. see
§§ 22-1101 and 22-1102.

Carc for minor children, faiiure to provide, see §8

Child labor and work permits, see § 32-201 et seq.

Consent to marriage of minor. see § do-411.

§ 31-4330.

Enforcement of personal property taxes by distraint or fevy, see § 47-1001.
Real estate leases involving minors, see 3 42-3225 et seq.
Tax sule redemption rights of minors, sce § 47-1304.

Library References

Key Numbers
Guardian and Ward &3¢, 137 w0 103,
Westlaw RKev Number  Scarches:
196k 137 10 1Yck103.

190k30:

Encvclopedias
C1S. Guardian and Wiard 38 70, 14o to 132,
134 10 1eY. 190,

Notes of Decisions

Compensation of guardian 1

1. Compensation of guardian

Use of figure of 3¢ as rule of thumb for fixing
reasonable compensation to guardians ad litem
and conservators appointed pursuant to statute
governing guardians of property of mentally
incompetent persons is permissible. D.C.C.E.
§S 21-143, 21-15303. 21-1304. Mitchell v, En-
sor, C.AD.C.1969. 412 F.2d 133 134 U.S.App.
D.C. 24, Mental Health &= 131

§ 21-144. Property subject to liens.

Under evidence that commission paid to sub-
stitute conservator ol estate was based on char-
acter of services rendered. amount of time
spent, and size of estate admimstered, and that
commission did not exceed statutory limit of 5%
ol dishursements, trial court did not abuse its
discretion in approving pavment of such com-
mission to conservator. D.C.C.E. §§ 21-143,
21-1303. Rosendorf v, Toomey. 1973, 349 A.2d
094. Mental Health & 182

When an infant is entitled to real or personal estate in the District of

Columbia which is liable to a mortgage,

trust, or lien, or is in any wav charged

with the pavment of money, the court mayv decree in the case as if the infant

were of full age.

(Sept. 14, 1963, 79 Stat. 742, Pub. L. 89-133,

§1)

Historical and Statutory Notes

Prior Codifications
1981 Ed., § 21-144.
1973 Ed., § 21-144.

Cross References

Mortgages, rights of infants. see §8 42-308 and 42-

309.
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§ 21-145. Property subject to executory contract.

" When an infant is:

(1) entitled to real or personal estate in the District of Columbia bound by
executory contract entered into by the person from whom the infant derived
title; or

(2) claims a right or interest in property under such a contract—

the court may decree the execution of the contract or enter a just and proper
decree, as if the parties were of full age.
(Sept. 14, 1963, 79 Stat. 742, Pub. L. 89-183.§ 1.)

Historical and Statutory Notes

Prior Codifications
1981 Ed., § 2i-14%.
1973 Ed., § 21-145.

Libraryv References

Key Numbers Encyclopedias
Guardian anc Wurd =36 o 47 CJ.S. Guardiun and Ward 88 70. 72 1w 73,
Westlaw Kev Number Scarches: 19ek3e 10 7692 10 YT
196k47.

§ 21-146. Contract for sale by adult in behalf of himself and infant.

When a contract is made for the suale of real ¢state by persons interested
therein jointy or in common with an infant, for and in behall of all the persons
so interested. which the court, upon a hearing and examination of the circums-
stances, considers 1o be for the interest and advantage both of the infant and of
the other persons interested therein to be confirmed, the court may confirm the
contract and order a deed 10 be exccuted according to it Sales and deeds
made in pursuance of the order are sufficient in law to transfer the estate and
interest of the infant in the real estate.

(Sept. 14, 190>, 79 Stat. 742, Pub. L. 89-183.§ 1))

Historical and Statutory Notes

Prior Codifications
1981 Ed., & 21-140.
1973 Ed.. & 21-14o.

Cross References

Partition of iunds. 1enements, or hereditaments on the complaint of 2 tenant in common. effect of
this scction, see & 1o=2901.

§ 21-147. Sale of infant’s principal for maintenance or education.

When it appears, upon the verified petition of a guardian, or in a case of his
refusal to act, a next friend of an infant, and the appearance and answer of the
infant by guardian to be appointed by the court, and proof by deposition of one
or more disinterested witnesses, that a sale of the principal of the infant’s
estate, or of a part thercol. whether real or personal, is necessary for his
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maintenance or education, regard being had to his condition and prospects in
life, the Probate Court may decree the sale on terms which to it seem proper,

(Sept. 14, 1963, 79 Stat. 742, Pub. L. 89-133.§ 1))

Historical and Statutory Notes

Prior Codifications
1931 Ed., § 21-147.
1973 Ed., § 21-147.

Cross References

Nonresident infants, appointment of ancillary guardian, sce 8§ 21-111, 21-112.
Probate court proceedings. sce § 10=3101 ct seq.

Library References

Key Numbers Encyclopedias
Guardian and Ward &=77. C.1.S. Guardian and Ward § 111,
Westlaw Kev Number Scarch: 190k77.

§ 21-148. Sale or exchange of real estate; proceedings.

When a guardian or, in case of his refusal to act, a next [riend, deems that the
interests of the ward will be promoted by a sale of his frechold or leasehold
estate in lands, for the purpose ol reinvesting the proceeds in other property or
securities, or by an exchange of the property {or other properiv, he may file a
verified petition in the court, setting {orth all the estate ol the ward. real and
personal. and all the facts which, in his opinion. tend to show whether the
ward's interest will be promoted by the sale or exchange.

(Sept. 14, 1963, 79 Stat. 742, Pub. L. 89-183.§ 1))

Historical and Statutoryv Notes
Prior Codifications
1981 Ed.. § 21-143.
1973 Ed., § 21-143.

§ 21-149. Parties.

The infant, together with those who would succeed to the estate if he were
dead, shall be made parties defendant in the proceeding provided by section
21-148; and the court shall appoint a fit and disinterested person to be
guardian ad litem for the infant, who shall answer the petition under vath. The
infant also, if above the age of 14 vears, shall answer the petition in proper
person, under oath.

(Sept. 14, 1963, 79 Stat. 742, Pub. L. 89-183,§ 1.)

Historical and Statutory Notes
Prior Codifications
1981 Ed., § 21-149.
1973 Ed., § 21-149.
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‘ GUARDIANSHIP OF INFANTS §21-151

Note 1
T Library References
Numbers ' Encvclopedias

. Guardian and Ward &83. C.J.S. Guardian and Ward §§ 11510 116.

- westlaw Key Number Scarch: 196k§3.

§ 21-150. Proof.

Every fact material 10 determine the propriety of a sale or exchange shall be
clearly proved, in a proceeding brought pursuant 1o section 21-148, by disinter-
ested witnesses, whose testimony shall be taken in writing in the presence of
the guardian ad litem or upon interrogatories agreed upon by him.

(Sept. 14, 1965, 79 Stat. 743, Pub. L. §9-183,§ 1))

Historical and Statutory Notes

Prior Codifications
1981 Ed., § 21-150.
1973 Ed., § 21-150.

Librarv References

Key Numbers Encyclopedias
Guardian and Ward =88, &Y. ) C.J.S. Guardian and Ward § 113, 115, 119.
Westlaw Kev Number Scarches: 19oksd;
196k89.

§ 21-151. Decree of sale; costs.

When, in a proceeding brought pursuant to section 21-148, the cournt is
satisfied {rom the cevidence that the interests of the infant require a sale or
exchange, as praved, and the rights of others will not be violated therceby, the
sale or exchange mayv be decreed, and the costs of the suit shall be paid out of
the infant’s cstate; otherwise they shall be paid by the complainant.

(Sept. 14, 1965, 79 Stat. 743, Pub. L. 89-183. § 1.)

Historical and Statutory Notes

Prior<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>